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CITY OF SOUTHPORT
REGULAR BOARD OF ADJUSTMENT MEETING
September 24, 2024
Indian Trail Meeting Hall

113 W. Moore Street

4:30 p.m.
Meetings are open to the public. Please silence your cellular phones.
ETHICS STATEMENT:
“If any members know of any conflict of interest or the appearance of a conflict of interest
concerning
matters on the agenda, please state at this time.”

Call to Order

Pledge of Allegiance

Explanation of Quasi-Judicial Process
1. Quasi-Judicial Process

New Business

1. Variance Request: 101 N Atlantic Ave
Approval of Minutes

Other Business

Adjourn

Page 1 of 20



QUASI-JUDICIAL HEARINGS INFO SHEET

WHAT IS A QUASI-JUDICIAL HEARING?

A quasi-judicial hearing is a more formal type of hearing in which the deciding board
uses evidence, facts, and expert testimony to make a decision. It is more like a court
hearing. Evidence must be substantial, competent, and material. Opinions, hearsay,
and repetitive testimony will be ruled out of order by the Chair.

SITUATIONS THAT REQUIRE A QUASI-JUDICIAL HEARING:

Special Use Permits: Permits issued to authorize development or land uses in a
particular zoning district upon evidence establishing compliance with general and
supplemental standards for that use. A special use permit assures that the development
does not cause harm to the adjacent properties. The deciding board may place
conditions on the use to help mitigate any possible negative impacts. One example
would be requiring the business to stop using outdoor speakers by a certain time to help
prevent disturbances to the neighbors.

Variances: Special circumstances in which a property owner requests to modify
certain provisions of the ordinance. The modification must not be from a self-inflicted
hardship and must be consistent with the spirit and intent of the ordinance. One
example would be a reduction of setbacks for an accessory building because of a
stream running through the backyard.

Appeals: Only actual official staff/board determination or action can be appealed.
The appeal must be made by a person with standing. The Board may reverse or affirm
the decision as a whole or in part. An example would be a resident appealing the denial
of a permit to their property.

HOW IS A QUASI-JUDICIAL HEARING CONDUCTED?

Typically, the presentation of information will begin with city staff. The Board Chair will
swear the presenters in, either together or one at a time. After staff presents their
materials, the applicant and any representatives will provide testimony in favor of their
request. Any members of the public that wish to speak may do so, but the Chair has the
authority to ascertain whether they have standing and should be considered. After those
opposed to the request have spoken, the applicant has the opportunity for rebuttal. The
deciding Board can ask questions throughout the hearing of evidence. After all evidence
has been presented, the Board Chair will close the comment period, and the Board can
deliberate. The public hearing will be closed after deliberations, and the Board will make
a determination.

WHAT HAPPENS NEXT?

After a decision has been made to grant a variance, special use permit, or an appeal, a
final order is composed that lists all of the findings of fact and the conditions of approval.
The final document will be signed by the applicant and the Board Chair and filed at the
Register of Deeds office so that it is always tied to the property. The applicant receives
a signed copy of the final document.
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QUASI-JUDICIAL HEARINGS INFO SHEET

RELEVANT DEFINITIONS:

Quorum-the number of voting members that must be present to hold the hearing.
Typically, this number is a simple majority of board members. According to the UDO, in
Southport’s case, a quorum is four members.

Witnesses-persons who present evidence under oath. The Board chair may subpoena
witnesses. Cross-examination must be allowed.

Standing-any person/organization who has standing may appeal a decision. Standing
typically refers to the owner of the property, the applicant for the permit, anyone who will
suffer “special damages” as a result of the decision, a neighborhood association that
would be affected, or the unit of government that has made the decision being
appealed. Proximity, financial investment, etc., do not establish standing. Standing must
be ruled on by the chair/board only.

Expert Testimony-architects, engineers, surveyors, appraisers, and other licensed land
use professionals can provide evidence supporting their clients but cannot make legal
arguments or cross-examine evidence.

Conflict of Interest-members of the Board may be disqualified from participating and
voting if any of the following conditions are present:

1. Fixed opinion prior to the hearing

2. Undisclosed ex-parte communication (discussion outside of the meeting)
3. Close family, business, or other relationship with an affected person

4. Financial interest in the outcome

If an objection is made and the member refuses to recuse his/herself, the remaining
Board members vote on recusal.
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STAFF REPORT FOR

VARIANCE APPLICATION

Hearing Date September 24, 2024

Board of Adjustment
Applicant Brian Kelley, Kelley Construction Services
Property Owner Jesse and Kara McPherson
Parcel ID: 237LG021
Parcel Acreage 0.14 acres or 5,940 SF
Zoning District R-10

VARIANCE PROPOSAL

Brian Kelley, applicant for owners, Jesse and Kara McPherson requests a variance for
relief from the Southport Unified Development Ordinance standards outlined in Table
3.2 Dimensional Requirements by Zoning District. The applicant request is to reduce the
rear setback requirement to four (4) feet on a property with a depth of sixty-six (66) feet.

PROPERTY LOCATION AND DESCRIPTION

Subject property is located at 101 N Atlantic Avenue and can be further identified by
Brunswick County Parcel ID 237LG021. The lot is on the corner of N. Atlantic Avenue
and E. Moore Street. This is an R-10 zoned 5,940 square foot lot.

The home was built in 1970, prior to the first zoning ordinance of the City of Southport,
which was adopted in 1972. No minimum lot sizes or building setbacks were formally
enforced.

VAR-24-02 Staff Report BOA 9-24-24
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BRUNSWICK COUNTY
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VARIANCE DESCRIPTION

The variance request is for a rear yard setback reduction on a property with a depth of
sixty-six (66) feet. Specifically, the applicant is requesting a setback of four (4) feet for
the rear yard to accommodate the addition of a laundry room and full bath. Full surveys
and drawings are attached to this report.

The unified development ordinance (UDO) allows for a reduction of side and rear
setbacks for nonconforming lots of record. The allowable reduced rear setback for this
lot is twelve (12) feet and reduced side yard setbacks are five (5) feet.

Existing Conditions

VAR-24-02 Staff Report BOA 9-24-24
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ATLANTIC AVENUE

Proposed Addition with Reduced Setback

APPLICANT’S JUSTIFICATION FOR VARIANCE

The applicant’s statements indicate that there is a site condition hardship, due to the
size of the lot. Further, it states the conditions are peculiar to the property and the
hardship does not result from actions taken by the property owners.

Detailed justifications for each criterion outlined in the general statues are found within
the application attached to this report.

VARIANCE PROCEDURE

The variance request is a quasi-judicial decision so it must be conducted in a way to ensure
procedural and substantive due process. Anyone wanting to provide testimony must be
sworn in. As a quasi-judicial hearing the decision makers must be fair and impartial, and
you must base your decision only on the competent evidence you receive. If anyone has a
direct or potential financial interest in this proposed project, they should recuse themselves.
A 4/5th majority vote is required for a variance. Conditions can be applied but they must be
proportional and directly applicable to the variance situation. In other words, they should be

VAR-24-02 Staff Report BOA 9-24-24
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designed in such a way to assist the applicant to come into better and closer conformance
with the City’s zoning regulations. All evidence and testimony heard is substantive and
competent in nature. Each case is decided on a case-by-case basis. The decision must be
based on the specific site and not the owner or other locations they may own. The Board of
Adjustment is to look at the circumstances of the property, not the circumstances of the
property owner.

General Statute (GS) 160A-388. (d) codifies the evaluative criteria the Board of Adjustment
finds to be met when deciding a variance request. The four standards are:

(1) Unnecessary hardship would result from the strict application of the
ordinance. It shall not be necessary to demonstrate that, in the
absence of the variance, no reasonable use can be made of the
property.

(2) The hardship results from conditions that are peculiar to the property,
such as location, size, or topography. Hardships resulting from
personal circumstances, as well as hardships resulting from conditions
that are common to the neighborhood or the general public, may not
be the basis for granting a variance.

(3) The hardship did not result from actions taken by the applicant or the
property owner. The act of purchasing property with knowledge that
circumstances exist that may justify the granting of a variance shall not
be regarded as a self-created hardship.

(4) The requested variance is consistent with the spirit, purpose, and intent
of the ordinance, such that public safety is secured, and substantial
justice is achieved.

These requirements from the General Statutes must be the standards utilized when hearing
and deciding on variance cases. If approval is granted, the variance application needs to
comply with all 4 criteria outlined above.

Before granting a variance, the Board of Adjustment must take a separate vote and vote
affirmatively (by a 4/5 majority) on each of the four (4) required findings stated above.
Findings of fact are an accepted record of the exhibits, evidence presented, and a formal
recording of the decision made at the hearing. The motion to adopt the findings of fact can
be made in conjunction with the motion to approve or deny the application or as a separate
motion afterwards. A motion to make an affirmative finding on each of the 4 criteria
requirements shall include a statement of the specific reasons or facts supporting each
motion. A motion to deny a variance may be made on the basis that any 1 or more of the 4
criteria set forth are not satisfied or that the application is incomplete and shall include a
statement of the specific reasons or facts that support it.

BOARD OF ADJUSTMENT: FINDING OF FACTS AND CONCLUSION OF LAW

The Chairman will now guide the Board through the following motions, which have been
distributed in advance of the hearing:

VAR-24-02 Staff Report BOA 9-24-24
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Motion 1: “Unnecessary hardship would/would not result from a strict application of the
ordinance. It is not necessary to demonstrate that, in the absence of the variance, no
reasonable use can be made of the property”

[There should be some factual explanation by the Board for its decision on this motion.]

Finding of Fact:

Motion 2: “The hardship results/does not result from conditions that are peculiar to the
property, such as location, size or topography. Hardships resulting from personal
circumstances, as well as hardships resulting from conditions that are common to the
neighborhood or the general public, may not be the basis for granting a variance”

[Note: If the application does not meet conditions and specifications, it must be denied.]

Finding of Fact:

Motion 3: “The hardship did/did not result from actions taken by the applicant or

property owner. The act of purchasing property with knowledge that circumstances exist that might
justify a variance shall not be considered as a self-created hardship”

[There should be some factual explanation by the Board for its decision on this motion.]

Finding of Fact:

Motion 4: “The requested variance is consistent/not consistent with the spirit, purpose,
and intent of the ordinance, such that public safety is secured, and substantial justice
achieved.”

[There should be some factual explanation by the Board for its decision on this motion.]

Finding of Fact:

Motion 5: Based on the findings of fact and the evidence presented, the Board of
Adjustment:

O Recommends denial of the variance application based on the following:

VAR-24-02 Staff Report BOA 9-24-24
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U Recommends approval of the variance application with conditions, including the
following:

O Recommends approval of the variance application with no conditions.

The final decision of the Board will be reduced to writing. A copy will be recorded
with the Register of Deeds for Brunswick County.

Attachments:
Application
Survey

Site Plan

VAR-24-02 Staff Report BOA 9-24-24
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Variance Application
City of Southport, North Carolina

1029 N. Howe St, Southport NC 28461
www.southportnc.org

Planning & Inspections
Phone 910-457-7961 Fax 910-457-7957

For Staff Use Only ;
1 Application NQV ‘P‘K’ ,2‘1’\ ""O Q“ Receipt No. J
f
% FEE: $ “150.00 cCe¥ 1410 Date Received: 8 !w!M {)Q'

APPLICANT / APPELLANT INFORMATION

Applicant's Name: Kelley Construction Services, LLC r— 910-477-7711

Mailing Address: 4015 Airport Road SE

City: SPouthport State: N\C %ip Coday 20101

Email: Brian@kelley-con.com

PROPERTY (Location/identification information for property to whic

. Jesse and Kara McPherson
Name of Owner:

h variance request refers):

Address of propierty: 101 N Atlantic Ave

City: Southport

NC 28461

State:

Subdivision Name: Section:

Zip Code: Phone:
Tax Parcel ID: 287LG01 Zoning District Classification:
Southport

910-279-4710

R-10

Lot #:

Current Use of Property: Primary Dwelling
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Page 2 of 7

VARIANCE APPLICATION (COMPLETE THE FOLLOWING):

[, Kelley Construction Services, LLC , the Applicant, hereby submit a VARIANCE Application
for review and consideration of the Board of Adjustments requesting a Variance be granted from the
City of Southport Ordinances as described below:

General Statement of Request (include property/project description and relevant Ordinance Code Sections):

The McPherson family whose property that sits at 101 N. Atlantic Ave, in downtown Southport, would like to build an addition off

the back of their garage. Current setbacks do not allow for them to build they addition they need. Presently, there is no suitable location

for a laundry room in the house, so the laundry is done in a shed in the backyard. Section 3.9.A.2 of the UDO has Table 3.2 that defines

the minimum rear setback as 20', with the adjusted size of the property from Section 3.9.B.1 the current rear setback is 12". We are requesting

a varience to lower this setback to 4'. This addition would serve a dual purpose. It will add a laundry area that can be accessed without

going outside, and will add an extra bathroom for elderly parents whom are expected to move into the garage and struggle with stairs.

VARIENCE JUSTIFICATION STATEMENT(S)

a. What are the unnecessary hardships that would result from carrying out the strict letter of the
Ordinance? It is not necessary to demonstrate that, in the absence of the variance, no reasonable
use can be made of the property.

The lot size is very small - 5,939.63 sqft.
Without the variance, the McPhersons wont be able to build the
addition they need.

b. How does the hardship result from conditions that are peculiar to the property, such as location,
size, or topography? Hardships resulting from personal circumstances, as well as hardships
resulting from conditions that are common to the neighborhood or the general public, may not be
the basis for granting a variance.

By the way the house is positioned on the lot, and originally designed,
it is difficult to add an addition that works well with the layout of the home,
looks aesthetically pleasing and is consistent with the architecture
of the neighborhood.
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Page 3 of 7

c. Show that the hardship does not result from the actions of the Applicant or property owner.

The McPhersons are trying to live with and modify an existing dwelling
to meet current living standards (interior laundry room). They are not the
original owners or builders, and the proposed addition provides them with
function that doesnot exist within the current dwelling.

d. Describe how the requested variance is consistent with the spirit, purpose and intent of the

Southport Unified Development Ordinance, such that public safety is secured and substantial
justice achieved.

Section 1.7 states the ordinances shall be held... "for the promotion of the public safety, health, convenience,

prosperity and general welfare." The McPhersons having to go outside to do laundry at night, or certain times of

year does not promote safety, health or convenience. Allowing a family to have interior laundry space does promote

prosperity and general welfare.
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Page 5of 7
CERTIFICATION OF APPLICATION / APPELLIANT:

l, Kelley Construction Services, LLC , Applicant / Appellant, hereby certify that all the information

presented by me in this application is true and accurate to the best of my knowledge, information, and belief.

Signature of Applicant: gﬁ /&7 C&J-.—\ 1&“{1) Date: 6/( 12 V
AN ! / LI v v

North Carolina

COUNTY OF: Brunswick STATE OF;
ACKNOWLEDGEMENT
The above applicant, E.m &a‘—’f («(((417 (o‘*ﬁ }«ud—‘,‘.\‘) signed before me, on this, the
1T dayof (/\L’L@ s 20 Q4
| 5) . U\/(’&bd écﬁ@u% 1O\ 903+
NOTARY PUBLIC COMMISSION EXPIRATION

" k. Marie GaHoway
Notary Puablic, Narth. Carolina
" Brunswick. County
My-Eomriission Expires
_ Octaber 11,2027

For Staff Use Only

Application No.
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Page 6 of 7

APPLICANT’S CERTIFICATION OF OWNER CONSENT

L, ,TCSSQ Mc |ﬂ/“(('$of) , hereby consent to this application as the | X property

owner and/or as the official representative(s)] of the property owner, specific to the property located at

los| N, Al Ave. " Jja.) “&‘ow(. N C &7 %b( (address), and

identified with a Tax Parcel |.D. Number of

Signature oprpIican.’yA/%‘ % Date: 3/‘ /2"(

COUNTY OF: __Brumgw el sTATEOF: __ N C

ACKNOWLEDGEMENT

The above property owner and/or his official representative, ;’Sésse :P I/Vle 'Pheﬂ't)u—, signed
=

before me, on this, the ] day of QL&CJ\,LQSJQ« , 20 &L‘ i

NOTARY PUBLIC COMMISSION EXPIRATION

" k. Martie Galoway
Notary-Puablic-Narth Carolina
~ Brunswick County
My-Commission Expires
October 11, 2027

For Staff Use Only

Application No.
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Zoning District Minimum Lot Minimum Lot Minimum Minimum Rear = Minimum Side Maximum

Table 3.2:
Dimensional Requirements by Zoning District

Size (square Width (feet) Front Setback Setback (feet) Setback [1] Height Limit
feet) (feet) (feet) (feet)

R-10 10,000 75 25 20 8 40
R-20 20,000 100 40 25 12 40
MF 13,750 100 25 20 8 40
MH 5,000 50 20 20 4 40
PUD Section 4.15 Section 4.15 Section 4.15 Section 4.15 Section 4.15 40
o/ 12,000 70 25 15 10 40
CBD 0 0 0 0 0 40
BD 0 0 0 10 0 40
HC 10,000 IS5 25 20 8 40
LI 10,000 75 25 20 8 50
HI 43,560 100 25 25 : 15 100
0s None None None None None None

1. Where any side yard is provided, though not required, the same shall be not less than four (4) feet.

B. SETBACK EXCEPTIONS AND ENCROACHMENTS

1.7

1.

Nonconforming lots which are located in the R-10 district may be granted rear
and side yard setbacks proportionate to the size of the lot. Example: If a 10,000
square foot lot is required and the lot is 6,000 square feet, a 40 percent
reduction is allowed.

INTERPRETATION AND CONFLICT

In interpreting and applying the provisions of this ordinance, they shall be held to be the
minimum requirements for the pramotion of the public safety, health, convenience, prosperity
and general welfare. It is not intended by this ordinance to interfere with, abrogate, or annul
any easements or covenants between parties; provided, however, that where this ordinance
imposes a greater restriction upon land development, the use of land or buildings, or requires
larger open spaces than are imposed or required by other ordinances, rules, regulations or by
easements, covenants, or agreements, the provisions of this ordinance shall govern.
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